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ast year,  the Third Distr ict 
Appellate Court concluded that 
a retired fire chief could return to 

work as an administrator to the same fire 
protection district where he had served 
as a firefighter while continuing to draw 
retirement benefits in Cronholm v. Board 
of Trustees of the Lockport Fire Protection 
District Firefighters’ Pension Fund, 2016 
IL App (3d) 150122. The case reflects a 
growing – albeit, not new – national trend 
where public safety workers are living 
longer and desiring to continue working. 
At the same time, municipalities -- who 
value the leadership and experience that 
older workers provide -- are reluctant 
to have them retire and leave their 
organizations. 
 These interests and desires to rehire 
retired employees, however, collide with 
the fiduciary responsibilities of the public 
safety pension systems to maintain 
their plan qualification with the Internal 
Revenue Service. While the Cronholm case 
creates a path for rehire arrangements in 
Illinois, it also raises new issues regarding 
chief officers, pension membership, and 
retirement benefits. 

The Background Facts of 
Cronholm
 Chief Robert Cronholm retired from 
the Lockport Township Fire Protection 
District on October 31, 2009. The Board 
of Trustees of the District hired the 
retired chief in a newly created “chief 

administrator” position on November 1, 
2009, but did not hire a new fire chief. 
The pension board sought an advisory 
opinion from the Illinois Department of 
Insurance (DOI) to determine whether 
the retired chief’s work as the District’s 
chief administrator constituted a reentry 
into active service under Section 4-117 of 
the Illinois Pension Code (40 ILCS 5/4-117) 
which would require a suspension of his 
retirement benefits. 
 The DOI opined in its advisory opinion 
that “fire chief” and “chief administrator” 
were substantially the same position and 
would qualify as a reentry into active 
service. In its opinion letter, the DOI 
stated that the “work of controlling and 
extinguishing fires at the location of any 
such fires” in Section 4-106(a) of the Code 
(which defines who is a “firefighter” for 
pension membership purposes) did not 
require the individual to literally “go to 
the site of the fire and begin working to 
extinguish the fire.”
 As a result of the DOI’s advisory 
opinion, the District revised the job 
description and retitled the position 
as “administrator,” with a plan to hire a 
new fire chief in March of 2010. The DOI 
reviewed the new job description and 
concluded in a second advisory opinion 
that the new position as administrator 
would not qualify as reentry into service. 
The District’s deputy chief was promoted 
to fire chief thereafter in March 2010. 
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 However, in May of 2010, District 
firefighters (in their capacity as members 
of the Fund) filed a declaratory judgment 
action against the pension board, alleging 
that it had breached its fiduciary duties by 
determining the retired fire chief had not 
reentered active service and by allowing 
him to retain his retirement benefit while 
he worked as the administrator for the 
District. In an unreported decision, the 
appellate court reversed a circuit court 
decision, dismissing the action. 
   B e c a u s e  t h e re  w a s  n o  “ f i n a l 
administrative decision” issued by the 
pension board, the appellate court 
remanded it back to the pension board 
to conduct a hearing and issue a written 
decision regarding whether the retired 
chief had reentered active service (Randich 
v. Lockport Township Firefighters’ Pension 
Board, 2012 IL App (3d) 120032-U). 
  After conducting a hearing, the 
pension board determined Cronholm had 
reentered active service from the date 
he began working as the District’s chief 
administrator (November 1, 2009) until the 
District reorganized the structure of his 
position to administrator and promoted 
the deputy fire chief to fire chief (March 18, 
2010). The pension board concluded that 
during the 4 1/2-month period, the retired 
chief’s responsibilities remained the same, 
except for on-scene fire suppression. As a 
result, the pension board determined that 
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his retirement benefits should have been 
suspended during that timeframe and 
ordered that the $17,693.68 in benefits be 
repaid through $1000 deductions from his 
current benefit.
 
Majority’s Opinion in Cronholm 
 After the pension board issued its 
decision, Cronholm filed an administrative 
review complaint against the pension 
board, seeking review of its decision, and 
the circuit court reversed the pension 
board’s decision. Upon further appeal, 
the appellate court affirmed the circuit 
court’s decision, finding that the retired 
chief did not reenter active service upon 
becoming the District’s chief administrator 
in November of 2009. The cour t ’s 
determination turned on the definition 
of “firefighter” found in Section 4-106(a) 
of the Code, which states:
  [ A ] n y  p e r s o n  e m p l o y e d  i n  t h e 
municipality’s fire service as a firefighter, 
fire engineer, marine engineer, fire pilot, 
bomb technician or scuba diver; and in 
any of these positions where such person’s 
duties also include those of a firefighter as 
classified by the Civil Service Commission 
of that city, and whose duty is to participate 
in the work of controlling and extinguishing 
fires at the location of any such fires. 
[emphasis added] (40 ILCS 5/4-106(a))
  In rejecting the DOI’s advisory 
opinion that allowed participation by an 
individual whose duties did not literally 
include extinguishing fires, the court 
found persuasive legislative history on 
amendments to Section 4-106 in 1977, 
in which a senator noted the intention 
was to “prevent abuse of the Downstate 
Firemen’s Pension Fund by defining what 
positions qualify as firemen” and “restrict 
membership in the fund to just those 
certified positions.” Noting this legislative 
history, the court stated:
 The transcripts from the debate in the 
legislature make it clear that the intent of 
the legislation was to limit participation 
in the pension system to only firefighters, 
not to the myriad of other personnel who, 
although integral to the success of the fire 
department, are not firefighters. [emphasis 
in original]   

Dissent by Justice Schmidt
 Justice Schmidt’s dissent outlined 
the myriad of new issues raised by the 
majority’s opinion. As Justice Schmidt 
stated in the opening paragraph of his 
dissent:
 This dispute is really about whether 
we should allow a fire chief to keep his 
job while drawing a firefighters’ pension 
by rewriting his contract to eliminate a 
“duty” that he most likely rarely or never 
performed. There is an obvious conflict 
between the definition of firefighter under 
section 4-106(a) of the Pension Code and 
scores of firefighters previously classified 
as such that do not engage in on-site fire 
suppression for a variety of legitimate 
reasons.
  Justice Schmidt agreed with the 
DOI that removal of direct on-site fire 
suppression responsibilities from the 
position of chief administrator “is not 
dispositive” in determining whether the 
retired fire chief returned to active service 
as chief administrator. As Justice Schmidt 
noted, “municipalities are looking for 
ways to save money.” He surmised that 
the District essentially sought to keep its 
own fire chief at a reduced salary while 
transferring some of the obligation to pay 
the chief’s salary to the pension fund in the 
form of retirement benefits. 
 
Justice Schmidt concluded:
 The end-around violates the spirit of 
the Act [Illinois Pension Code] and will 
undoubtedly, if allowed, lead to further 
abuses of firefighters’ pension funds. Chief 
Administrator Cronholm was no less of a 
firefighter than one who is on desk duty 
with a medical restriction that prevents 
him/her from on-scene fire suppression; 
he was no less fire chief than he was the 
day before he retired . . . The majority and 
Cronholm’s statutory definition of firefighter 
wrongfully eliminates countless pensioners 

from the current section 4-106 pension 
system. We have a duty to avoid interpreting 
statutes in a manner that creates absurd 
results. [emphasis added]
 
Opening Pandora’s Box
  As the dissent concluded, the majority’s 
opinion suggests that membership in an 
Article 4 pension fund is strictly limited to 
“firefighters, whose duty is to participate in 
the work of controlling and extinguishing 
fires at the location of any such fires,” and 
does not include the “myriad of other 
personnel who, although integral to the 
success of the fire department, are not 
firefighters.” Under the court’s new duty 
test, several legitimate questions are 
raised:
• Are individuals currently actively 

serving in fire departments and 
fire protection districts under job 
descriptions that do not include 
the participation in the work of 
controlling and extinguishing fires at 
the location of any such fires ineligible 
to continue earning creditable service 
in the fund?

• Should job descriptions for all 
individuals working in ranks and 
positions within a fire department or 
fire protection district now specifically 
state that one of their duties is 
to participate in the control and 
extinguishment of fires at the location 
of any such fires?

• Are accommodations for individuals 
who are no longer able to participate 
in the control and extinguishment of 
fires at the location of any such fires 
(essentially, permanent light duty) 
no longer an option for purposes of 
keeping an individual in an Article 4 
covered position?
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• Should administrative personnel 
(such as chief officers, fire prevention 
bureau staff, etc.) who no longer 
have any role in the control and 
extinguishment of f ires at the 
location of such fires be placed in the 
Illinois Municipal Retirement Fund 
(IMRF) – and will IMRF accept their 
membership?

  These questions may be initially 
answered through DOI advisory opinions, 
but more likely will be addressed through 
statutory change. The majority of the 
court concluded that the retired chief’s 
administrative role did not constitute 
reentry. For those fire departments and fire 
protection districts that have sought to hire 
chief officers and administrative personnel 
while avoiding Article 4 membership, the 
decision opens a path to such hires. 
 However, while many fire chiefs do not 
often perform the majority of their duties 
at locations of fire, they do respond to calls 
and often participate in the control and 
extinguishment activities through incident 
command. It is important that their job 
descriptions reflect participation in the 
work of controlling and extinguishing fires 
at the location of any such fires. The same is 
true for fire service personnel working in 
similar “administrative” capacities, such as 
the fire prevention bureau: it is important 
that their job descriptions reflect this duty, 
unless it is the specific determination of 

the municipality that these administrative 
roles are “civilian” and not subject to Article 
4 participation. 

Qualified Plan Status and 
Pension Fund Dilemmas 
 A secondary question that has not 
received any attention by the Illinois courts 
is the effect of these rehire scenarios on 
the qualified plan status of Illinois’ fire 
and police pension funds. Commencing 
or continuing pension distributions 
to rehired employees poses a plan 
disqualification risk under federal law if, in 
substance, there was no actual “separation 
from service” as required by the IRS. (Rev. 
Rul. 56-693, 1956-2CB 282, as modified by 
Rev. Rul. 60-323, 1060-2CB 148; Treas. Reg. 
§1.401(b)(1)(i))
 Whether a true “separation from 
service” has occurred depends on the 
IRS’s review of the facts, including the 
parties’ intent and actions that take place 
during the retirement and rehire process. 
Furthermore, the Internal Revenue Code 
generally imposes an additional 10% tax 
on retirement distributions received by a 
plan participant before the attaining the 
age of 59 ½. When a return to work will 
trigger the 10% penalty is a gray area. (IRC 
§72(t))
 This issue puts Illinois pension fund 
fiduciaries in a dilemma: the pension 
trustees have a duty to act to maintain 
plan qualification with the IRS. However, 
the pension fund does not operate in 
a vacuum, and in Illinois, local pension 

fund boards have very little control over 
the “plan document” which is defined by 
state law. Meanwhile, re-employment 
rules have not kept pace with the baby 
boomer trend of working longer due to 
increasing life expectancy. Will the court’s 
interpretation of Illinois law regarding 
retired and rehired public safety officers 
pass muster with the IRS? With no current 
IRS determination letter process, the 
answer to that will unlikely be answered 
anytime soon.
 Meanwhile, for those pension funds 
that have struggled with who should be 
a contributing member of the fund and 
how rehiring retired members should be 
addressed, there are now more questions 
than ever as to their fiduciary responsibility 
in scrutinizing the actual job duties of its 
members. And these questions further 
spill over into issues regarding who 
is -- and who is not -- disabled when 
permanent light duty is offered, now 
that the definition of firefighter has 
been narrowed. Until there is clear legal 
guidance, individuals serving in the fire 
service should be cautious in pursuing 
employment opportunities where the 
pension implications are unsettled. 

NOW AVAILABLE,  
Order your 2015 Editions Today

The Text of Laws relating to Illinois Fire Protection Districts and the State Fire 
Marshal and the IAFPD Handbook for Trustees are the best resources to better 

understand the laws that administer and govern fire protection districts. 

Both publications are revised from their 2012 Editions and may be ordered by 
calling IAFPD at 800-524-6620.   Members receive discounted pricing. 

The Trustee’s Pocket Guide is a quick reference guide to frequently asked questions, filing requirements and legal responsibilities and 
was a gift for those who attended the conference in June. A free copy of the Text of Laws is included in fire district membership. 
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